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OPINION

Thedefendant, Lon Adelbert Pierce, appeal sfrom hisconvictionof premeditatedfirst
degree murder. Pierce's conviction stems from a disagreement with Larry Gene Peppers, Sr., the
victim, over payment for atruck Pierce sold him. Piercewasindicted for the premeditated murder
of Peppers and the attempted first degree murder of Peppers son. At atrial inthe Benton County
Circuit Court, a jury acquitted the defendant of attempted first degree murder and was unable to
reach a verdict on the premeditated murder count. Pierce was retried on the premeditated murder
count and found guilty. Heis presently serving alife sentencefor hiscrime. Inthisdirect apped,
Pierce raises the following issues:



1 Whether the evidence sufficiently supportsthedefendant'sconvictioninlight
of hisclam of diminished capacity.

2. Whether a psychologist is a competent witness to give expert testimony on
the issue of diminished capacity.

3. Whether the trial court erred in admitting photogrgohs of the victim.

4, Whether the trial court emred in failing to admonish the prosecutor for
remarks made during closing argument.

5. Whether the trial court properly ruled that evidence of the identity of the
individual who assisted the defendant in his flight was relevant and
admissible.

6. Whether thetrial court properly instructed the defendant toreveal theidentity
of theindividual who assisted him in hisflight.

7. Whether double jeopardy barred thedefendant from retrial on the offense of
first degree premeditated murder after the jury at hisfirst trial, according to
ten juror affidavits, determined that he was not guilty of that offense but was
unable to agree on his guilt on the lesser offenses charged.

Upon review of the briefs and oral arguments of the parties, the law, and the appellate record, we
affirm the judgment of the trial court.

In the light most favorable to the state, the evidence at trial demonstrated that
sometimearound February 20, 1997, the defendant, Lon Adelbert Pierce sold atruck tothe victim,
Larry Peppers, Sr., under aninformal installment agreement. The defendant hasalimited education,
and Teresa Peppers, the victim’s wife, was to handle the paperwork regarding transfer of title and
recording of alien in Pierce's favor for the unpaid portion of the sale price. Contrary to the
agreement, Mrs. Peppers caused title to be transferred on February 20, 1997 without recordation of
thelien. Thereafter, the victim failed to make scheduled paymentsto Pierce

Pierce attempted over the course of several daysprior to March 21, 1997 to confront
the Peppers, but they successfully avoided him. On March 18, 1997, Pierce called the Decatur
County Clerk andinformed him that the vehicle'stitleshould havealienrecorded onit. On or about
March 19, 1997, Pierce went to the Decatur County Courthouse and talked with several individuals
about the situation. No onewasableto resol vetheissuefor him. During aconversation with Danny
Turner, the Circuit Court Clerk, Pierce said hewould like to take care of theStuation the right way,
but if that was not possible, hewoul d take care of it hisway.

Both the defendant and the victim did mechanic work and frequented the North 40
Truck Stop. In the two weeks prior to the victim’'s death on March 21, 1997, Douglas Glenn
Whitfield, who owned the North 40 Truck Stop, was aware that Pierce was upset with thevictim for
not paying inaccord with theinstallment contract onthetruck. Piercemade statementstoWhitfield
that he would either get his truck or kill the victim. Whitfield recalled that Pierce became
increasingly agitated in the week prior to March 21. Beth Mary Podgwaitewas an employee of the
North 40 Truck Stop. In March 1997, she was aware of Pierce' s anger toward the victim over the
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sale of the truck. Podgwaite was present when Pierce said that he would take care of the situation
however he could, and he would shoot the victim if necessary.

On the morning of March 21, 1997, Larry Peppers, Sr., hiswife Teresa, and his son
Larry Jr. left their hometo driveto the North 40 Truck Stop. Whiletraveling aong on the highway,
they saw Pierce, who turned his car around and followed them to the truck stop. The Peppers went
inside, and Piercefollowed. Pierceconfronted the victim, and the victim tried to back away. Mr.
Whitfield was concerned about the disagreement taking placeinside his businessand asked Pierce
to go outside. Pierce complied. When the Peppers finished their business, they went outside. As
the Peppers attempted to leave, Pierce approached their vehicle. He and the victim exchanged
words. Larry Sr. told Larry Jr. to cal the police, and the victim said that Lary Jr. should call the
morgue. Pierce said he was going to get agun. He leaned into his vehicle, which was parked
near by, and retrieved agun. Twice hepointedthegunat Larry Sr., and Larry Jr. pushed Pierce’ sarm
away. Piercepointed the gun at Teresa Peppers, and again Larry Jr. pushed Pierce’ sarm away. As
the two struggled over the gun, Pierce fired and wounded Larry Jr. The defendant chased Larry Sr.
inthe parking lot. Shotsrang out, and Larry Sr. fell wounded. The defendant approached Larry Sr.
and shot him again as he lay wounded on the pavement.! Teresa Peppers ran toward the truck stop,
and Pierce followed her. Podgwaite, who was working inside the truck stop, heard the defendant
say, “Wereisshe? I'mgoingtokill her.” Whitfield intervened and told Pierceto leave. Piercewent
outside and stayed on the premises for about five minutes before driving off.

Larry Peppers, Sr. died from hisinjuries. Larry Peppers, Jr. survived.

After Pierce left the truck stop, he changed vehicles and drove to Arkansas.
Eventudly, hewent to Mexico. Helived on the lam for fourteen months but finally surrendered to
authorities in Phoenix, Arizona.

Prior to surrendering, Piercetalked by telephone with Benton County Sheriff Bobby
Shannon. A tape of one of their conversationswas played for the jury. Init, Pierce acknowledged
killing the victim. He also said, “Yeah, | wanted to kill him. | went plumb nuts.”

To counter the state’ s proof, Pierce presented evidence that he was in direfinancial
condition, and he became very distraught over the victim failing to pay him and the victim’s wife
failing to record thelien on thetruck. Pierce denied having said that hewas going to kill the victim;
he claimed he actually said the victim was killing him by not paying for thetruck. Pierce claimed
he had been so anxious over hisfinancial woesthat he had not slept for a couple of days before the
shooting. He could not remember the last time he had eaten. He claimed that he “lost it” duringhis
confrontation with the victim after the victim said that he had sold the truck and had no intention of
payingfor it. Hefurther claimed he could not remember what happened next. Hevaguely recalled
struggling with someone. The next thing he remembered was Mr. Whitfield telling him to get out

lWitness accounts varied regarding the total number of shotsfired; however, atotal of eight spent cartridge
casingswere recovered.
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of thetruck stop. Pierce claimed that at thispoint, helooked down and sawv theguninhishand. He
walked outside and saw Larry Jr. and Larry Sr. on the ground and realized he must have shot them.

Pierce testified that after the shooting, he went through a series of vehicle changes
during hisflight to Arkansas and Mexico. On cross-examination, he was asked who helped him get
the pickup truck inwhich hedroveto Mexico. Herefused to identify who brought him the truck and
to answer whether this individual provided him with money and clothi ng.

In support of aclaim of diminished capacity, Pierce presented expert testimony from
a psychiatrist and a neuropsychologist that he was suffering from maor depression and
hypoglycemiarelated to diabetes on the day of the crime. Additionally, Pierce had abelow-average
IQ inthe borderline mentally retarded range and was diagnosed by the neuropsychol ogist as having
borderline mental functioning. According to the expert proof, Pierce had a history of maor
depression and suicidal thoughts dating back to 1994. The depression would result in impairment
of thinking, talking, concentration and attention. Depressedindividual sareeasily upset becausethey
feel likethey arebarely surviving. The defense psychiatrist opined that the money the victim owed
Pierce represented a financial “life boat” following a number of financial adversities Pierce had
suffered. Regarding hypoglycemia, the psychiatrist testifiedthat individual swho are suffering from
hypoglycemiawill first lose control of their emotions and passions. The ability to think begins to
shut down, and amnesia can result. Ultimately, in severe cases, the brain shuts down. Finaly, the
defense psychiatrist testified that as aresult of the defendant’ slow 1Q, hehad diminished ability to
think things through. The defense psychiatrist opinedthat al of these things combined with sleep
deprivation resulted in diminished capacity for Pierce to have the capacity to act intentionally. On
cross-examination, the defense psychiatrist conceded that Piercesaid inthedoctor’sinterview of him
that he was going to kill the victim if he did not get his money.

In rebuttal, the state presented the testimony of a psychologist who performed a
forensic eva uation of Pierce. This expert opined that Pierce was not legally i nsane at the time of
hisoffense and wasnhot severely clinically depressed. Herecounted that in hisinterview with Pierce,
the defendant did not mention anything about lack of memory of the incident, a blackout, or
hypoglycemia. The defendant reported to this expert that he was not having trouble with his
diabetes. Pierce spoke very negatively of the victim to this psychologist and said that the victim
deserved to be shot.

The state al so presented the rebuttal testimony of amedical doctor, who opined that
anindividual suffering from hypoglycemiawould havedifficulty hitting atarget or driving. It would
be impossible for such an individual to change cars twice and go on a two-day driving spree.
Further, it would be impossible for an individual to have hypoglycemia causing amnesiafor atwo
to five minute period of time and then awaken and know what was going on.

In surrebuttal, the defense presented evidence that the state’ s psychological expert
evaluated Pierce for only about 30 minutes.



Pierce wastriedinitially for the attempted first degree murder of Larry Peppers, Jr.
and the first degree murder of Larry Peppers, Sr. The jury acquitted him of attempted first degree
murder and was unable to reach a verdict on the first degree murder count. Pierce wasretried, and
at the second trial the jury convicted him of first degree murder of Larry Peppers, Sr. Thetrial court
sentenced Pierceto lifein prison.

The defendant appeals from his conviction of first degree murder.
|

In hisfirstissue, the defendant challenges the sufficiency of the convicting evidence
in light of his claim of diminished capacity. The defendant has included a sparse two-sentence
argument on thisissuein his brief. Hisargument contains no citation to authority or to the record.
Thisissueiswaived. See Tenn. R. App. P. 27(a)(7); Tenn. R. Ct. Crim. App. 10(b).

Had this issue not been waived, we neverthel ess would havefound it without merit.

When an accused challenges the sufficiency of the evidence, an appel late court's
standard of review is whether, after considering the evidence in the light most favorable to the
prosecution, any rational trier of fact could havefound the essentid elements of the crime beyond
areasonable doubt. Jacksonv. Virginia, 443 U.S. 307, 324, 99 S. Ct. 2781, 2791-92 (1979); State
v. Duncan, 698 SW.2d 63, 67 (Tenn. 1985); Tenn. R. App. P. 13(e). Thisrule appliesto findings
of guilt based upon direct evidence, circumstantial evidence, or a combination of direct and
circumstantial evidence. State v. Dykes, 803 S.W.2d 250, 253 (Tenn. Crim. App. 1990).

In determining the sufficiency of the evidence, this court should not reweigh or
reevaluate the evidence. State v. Matthews, 805 SW.2d 776, 779 (Tenn. Crim. App. 1990).
Questions concerning the credibility of the witnesses, the weight and valueof the evidence as well
as all factual issues raised by the evidence are resolved by the trier of fact. State v. Cabbage, 571
S.W.2d 832, 835 (Tenn. 1978). Nor may this court substitute itsinferences for those drawn by the
trier of fact from the evidence. Liakasv. State 199 Tenn. 298, 305, 286 S.W.2d 856, 859 (1956);
Farmer v. State, 574 S\W.2d 49, 51 (Tenn. Crim. App. 1978). Onthecontrary, thiscourt must afford
the State of Tennessee the strongest |egitimate view of the evidence contained in the record as well
as al reasonable and legitimate inferences which may be drawn from the evidence. Cabbage, 571
S.w.2d at 835.

In pertinent part, first degree murder is "[a] premeditated and intentional killing of
another . ..." Tenn. Code Ann. § 39-13-202(a)(1) (1997). Tennessee law providesthat an accusad
may present evidence of his"diminished cgoacity” inorder to "negate the existenceof the culpable
mental state required to establish the criminal offense.” Statev. Hall, 958 S.W.2d 679, 690 (Tenn.),
cert. denied, --- U.S. ---, 119 S. Ct. 2348 (1998). At trial, the defendant sought to negate the
existence of the element of intent by presenting evidence of his depression and hypoglycemia.



Thejury heardevidencethat thedefendant madestatementsof intent tokill thevictim
in the days prior to the victim's death. The defendant followed thevictim and hisfamily to atruck
stop, confronted thevictim, told thevictim's sonto call themorgue, retrieved agun from hiscar, shot
thevictim, then shot the victim again ashelay wounded ontheground. Thejury also heard evidence
of the defendant's hypoglycemia and major depression. Evidence of the defendant's mental and
physical ailments was contested by the state. After hearing all of the evidence, the jury chose to
accredit the evidence offered by the state over that offered by the defendant. This conclusion was
within the province of the jury asthe trier of fact, and we may not substitute our own judgment for
that of thejury. Thus, the defendant has failed to demonstrate the impropriety of his conviction on

appeal.

Next, Pierceclaimsthat thetrial court should have excluded thetestimony of astate's
rebuttal witness on the issue of diminished capacity because the witness was a psychologist, as
opposed to a psychiarist. He argues that under State v. Hall, psychologists are not competent
witnesses to give evidence on the issue of diminished capacity.

The admission of expert testimony isgoverned by Tennessee Rules of Evidence 702
and 703. Rule 702 providesfor the admission of an expert's testimony if it "will substantially assist
the trier of fact to understand the evidence or to determine afact inissue.” Tenn. R. Evid. 702. A
witness may be qudified to give expert testimony upon the basis of his "knowledge, skill,
experience, training or education.” 1d. Rule 703 governsthe bases upon which expert opinionsmay
be premised.

We have examined Hall and find nothing in that opinion which indicates that the
admission of expert testimony on the issue of diminished capacity should be evaluated other than
under the Rules of Evidence. Further, we find nothing inHall which supports wholesale exclusion
of psychologists testimony in diminished capacity cases. While Hall uses the term "psychiatric
testimony,” there is no indicaion that thisterm is meant to exclude psychologists testimony. See
Hall, 958 S.W.2d at 690. In fact, the excluded testimony at issue in Hall was that of a clinical
psychologst. Id. a 686. In passing on whether the testimony should have been admitted, the
supremecourt focused onthe Rules of Evidence which addressrelevancy and expert testimony. See
id. at 689. The court held that the psychol ogist's testimony had been properly excluded because it
wasirrelevant inthat it failed to address the defendant's capacity to form the requisite mensrea for
the crime. 1d. at 691-92. Significantly, the basis for exclusion was not that the expert was a
psychologst, rather than apsychiatrist. See generalyid.

Thus, we believe that Hall mandates that we analyze the trial court's admission of
expert testimony in the case at bar under the Rules of Evidence. The trial court found that the
testimony could be admitted, provided that the date laid the proper foundation as apredicateto the
psychologist'sopinion. Further, the court ruled that the expert's status as apsychol ogist, as opposed
toapsychiatrist, wasafact thejury coud consider inweighing the evidence but was not aper sebar
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toadmission. By admittingthetestimony, thecourtimplicitly found thatit would substantially assist
thejury in determi ning the issue of di minished capacity.? See Tenn. R. Evid. 702. Upon review, we
cannot say that the trial court abused its discretion. See State v. DuBose, 953 S.W.2d 649, 652
(Tenn. 1997) (abuse of discretion standard for evidentiary rulings). Thedefenseevidence, including
the testimony of the defense psychiatrist and neuropsychologist, placed the issue of diminished
capacity beforethejury. The state's psycholog st examined the defendant and offered opinionsthat
were at odds with those offered by the defense experts. The state's contrary expert evidence would
certainly substantially assist the jury in determining whether to accept the defendant's claim of
diminished capacity. There was no error.

Thedefendant's next complaint isof thetrial court'sadmission of photographsof the
victim becausethey wer e gruesome, appeal ed to thejury's emotions, and wereirrelevant to any facts
inissue.

In determining whether photographs should be admitted, the trial court must
determine, first, whether the photograph is relevant. State v. Banks, 564 S.\W.2d 947, 949 (Tenn.
1978); Tenn. R. Evid. 401. Photographs are not necessarily rendered inadmissible because they are
cumulative of other evidence or because descriptive words could be used. Collins v. State, 506
SW.2d 179, 185 (Tenn. Crim. App. 1973); see adso State v. Terrence L. Davis No.
02C01-9511-CR-00343 (Tenn. Crim. App., Jackson, June 2, 1997), perm. app. denied (Tenn. 1998).
Photographs must be rel evant to provesome part of the prosecution's case and must not be admitted
solely to inflame the jury and prejudice theam against the defendant. Banks, 564 S.W.2d at 951; see
Tenn. R. Evid. 403 (relevant evidence may be admitted if its probative value is nat "substantially
outweighed by thedanger of unfar prejudice"). Prejudice becomesunfair when the primary purpose
of the evidence at issue is to elicit emotions of "bias, sympathy, hatred, contempt, retribution, or
horror." M. Graham, Handbook of Federal Evidence 182-83 (2d ed. 1986). On apped, a trid
court's decision to admit a photographic exhibit is reviewable for abuse of discretion. Banks, 564
S.W.2d at 949.

In the present case, there are several photographs of the scene of the crime. In four
of them, thevictim'sbody, covered with asheet, can be seen. One additiona photograph depictsthe
victim's uncovered body in the location where he was felled. Heislying in apool of blood.

Upon review, it isapparent that these photographs arerelevant evidenceto assist the
jury in understanding the scene of the crime and the events which transpired. Moreover, these
photographs speak to theissuewith greater clarity than the not-to-scal ediagram that wasal sooffered
as evidence. The photograph of the victim in which heis not covered by the sheet is relevant to

2The defendant’'s motion in limine to exclude this evidence addressed only the alleged bar of Hall to the
admissibility of apsychologst'stestimony. The defendantdid notspecifically challengethe admissibility of the evidence
under the standard set forth in Tennessee Ruleof Evidence 702.
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show both his location when he was felled and the position in which he was lying when the
defendant stood over him and shot him an additional time. Although these photographs are
unpleasant in that they depict the scene and victim of a murder, they are no more so than other
photographsof thisnature. Moreover, they arenot gruesomeor inflammatory. Their probativevalue
to theissuesis not substantially outweighed by the danger of unfair prejudice from their admission.
See Tenn. R. Evid. 403; Banks, 564 SW.2d at 951. The trial court acted within its discreion in
admitting these photographs.

v

The defendant's next issue is whether the trial court erred infailing to admonish the
prosecutor for remarks made during closing argument. Closing arguments of the parties are not
included in the record on appeal. Weare unable to pass upon an issue which is not supported by an
adequaterecord of what transpired in the court below. See Tenn R. App. P. 24(b) ("[ T]he appellant
shall have prepared atranscript of such part of the evidence or proceedingsasisnecessary to convey
afair, accurate and complete account of what transpired with respect to those issues that are the
basesof appeal."). Thisissueiswaived. See Statev. Oody, 823 S.W.2d 554, 559 (Tenn. Crim. App.
1991).

Additi onally, thedefendant hasincluded no citationtoauthority inhisargument. The
issueiswalved onthisbasis, aswell. See Tenn. R. App. P. 27(a)(7); Tenn. R. Ct. Crim. App. 10(b).

Vv

In his fifth issue, the defendant claims that the trial court improperly ruled that
evidence of theidentity of theindividual who assisted the defendant in exchanging vehicles during
hisflight was relevant and admissible. In his brief, the defendant makes a two-sentence argument
and generally asserts that the evidence was not material to any of the elements of the offense He
hasfailed to include citation to the record or relevant authority. Thisissueiswaived. See Tenn. R.
App. P. 27(a)(7); Tenn. R. Ct. Crim. App. 10(b).

However, we perceive no error. Evidence of the defendant's flight and attemptsto
evade arrest, when considered with other facts and circumstances, may lead to an inference of guilt.
See, eq., State v. Zagorski, 701 SW.2d 808, 813 (Tenn. 1985). Flight may show "consciousness
of guilt." Buckingham v. State, 540 S.W.2d 660, 665 (Tenn. Crim. App. 1976).

Thus, evidence about the defendant's flight and its surrounding circumstances was
relevant to the question of the defendant's guilt of the crime of first degree murder. Thetrial court
acted within its discretion in ruling that this evidence was admissible.

VI



In arelated issue, the defendant argues that the trial court expressed belief in the
defendant's guilt by instructing the defendant toreveal theidentity of the individual who assisted in
hisflight.

We agree with the defendant that the trial court must take great care to indicate no
opinion of the defendant's guilt beforethejury. SeeVeal v. State, 196 S.\W.2d 443, 268 S.W.2d 345
(1954). However, upon review of the relevant portion of the transaript, wefail to see any indication
of thetrial court's opinion of the defendant's guilt or innocence. Thedefendant has not offered any
precise identification of which statements of the trial court he finds objectionable, nor has he
explained how any such remarksindicated the trial court's opinion that the defendant was guilty of
the crime. We perceive no error.

VI

Finaly, the defendant argues that doubl e jeopardy barred the statefrom retrying him
on the offense of first degree premeditated murder becausethejury at hisfirst trial determined that
he was not guilty of that offense but was unable to agree on his guilt of the lesser offenses.

The record reflects that during deliberations at the defendant's first trial, the jury
returned to the courtroom to inquire about the maximum and minimum sentences for each offense?
The trial court instructed the jurors that sentencing consideraions were irrelevant to their
deliberations. Thejury retired and later returned, thistime reporting that it had reached averdict on
Count Two (attempted first degree murder of the victim's son) but not Count One (first degree
murder of the victim). The court gave a further instruction, and the jury retired. When the jury
returned to the courtroom again, the foreman reported that further deliberations would not yield a
verdict on Count Ore because some dof the jurors wereunwilling to change their minds. After the
foreman's report, the court polled six additional jurors, and each indicated agreement with the
foreman's assessment that no verdict could bereached. Sua sponte, the court then polled thejury on
itsverdict on Count Two, accepted the verdict on Count Two, and declared amistrial on Count One.

The following colloquy then took place:

3The defendant claimsin his brief that because the jury inquired about the sentence ranges for second degree
murder and voluntary manslaughter,it had necessarily "first acquitted Mr. Pierce of first degree murder and then moved
to the lesser included offense." However, the record does not reflect that thejury asked about the sentence ranges for
second degree murder and voluntary mandaughter specifically. Rather, thejury'sforeperson inquired, "Can we ask you
what the minimums and maximums are for each defense [sic]?" Contrary to the defendant's assertion, we think it is
entirely possible thatthe jury desired to consider sentenc ng information <0 that it could choose a verdict of guilt of the
crimewhich corresponded with the sentence thejury felt was appropriatefor the defendant's actions, even though it had
been instructed that sentencing considerations were irrelevant to its deliberations.
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MR. LEONARD [Defense Counsel]: Y our Honor please, might | ask -- and
| do not have my file asit relatesto a special verdict form, asit relatesto polling the
jury asto whether they reached a decision on count one, murder first --

THE COURT: They have not.
MR. LEONARD: Okay, dir.
[WHEREUPON, the jury was dismissed.]

THE COURT: Y ou wouldn't think I would miss somethinglike that, would
you?

MR. LEONARD: Y our Honor please, on behalf of my client, I've got to make
sure.

THE COURT: Well, you may assumethat | don't miss something quite that
simple.

On the specia verdict form from thefirst trial, "not guilty" is circled on Count Two for attempted
first degree murder and the lesserincluded offenses of attempted second degree murder and
attempted voluntary manslaughter. Nather "not guilty' nor "guilty" are circled on Count One for
the offense of first degree murder nor for the lesser-included offenses of second degree murder or
voluntary manslaughter. The special verdict form is signed by the foreman.

Sometime after the jury was dismissed, defense counsel became aware of a
conversation between a T.B.l. agent and the jury foreman which resulted in defense counsel
obtaining several affidavits® attesting that thejury unanimously found thedefendant not guilty of first
degree murder but was unable to reach averdict on alesser-included offense. The affiants claimed
that the jury was unsure whether it should mark "not guilty" on the special verdict form.

The defendant argues that double jeopardy barred his retrial on the offense of first
degree murder.® The state and federal constitutions both provide that no person shdl, for the same
offense, betwice putinjeopardy of lifeor l[imb. U.S. Const. amend. V; Tenn. Const. art. 1, 8 10. Our

4It is not dear from the defendant's brief whether he claimshe obtained affidavitsfrom ten jurorsand the T.B.I
agent or the jury foreperson and ten additional jurors. The record contains nine affidavitsof jurors, none of which were
the foreman, and no affidavit of a T.B.l. agent. The substantive content of the nine affidavitsisidentical.

5As apreliminary matter, we dismiss the defendant's claim that he requested that the jury be polled and thatthe
court erred by failing to conduct the poll. The record does not bear out this assertion. The court polled the jury on Count
Two although neither the defense nor the state requested it. Defense counsel then inquired whether the jury made any
findings on the offense and lesser-included offenses encompassed in Count One. The court responded that the jury had
not; defense counsel accepted this answer, and the jury was dismissed without objection.
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supremecourt hasheld that doublejeopardy protectsadefendantfrom (1) reprosecution for the same
crime after an acquittal, (2) reprosecution for the same crime after a conviction, and (3) multiple
punishments for the same offense. State v. Denton, 938 S.W.2d 373, 378 (Tenn. 1996); see also
North Carolina v. Pearce, 395 U.S. 711, 717, 89 S. Ct. 2072, 2076 (1969), overruled on other
grounds, Alabamav. Smith, 490 U.S. 794, 109 S. Ct. 2201 (1989). Doublejeopardyisnot abar to
a subsequent trial where amistrial has been occasioned by "manifest necessity," such as where the
jury has been unabletoreach averdict. See, e.q., Statev. Mounce, 859 S.W.2d 319, 321-22 (Tenn.
1993).

In pertinent part, Tennessee Rule of Evidence 606( b) prohibitsajuror fromtestifying,
including by affidavit, about "any matter or statement occurring during the course of the jury's
deliberations’ with certain exceptionsthat are not relevant here. The affidavits offered by defense
counsel in support of the double jeopardy claim fall squarely within the class of evidence tha is
inadmissibleunder Rule 606(b). Without competent evidence, the defendant'sdoublejeopardy claim
must fail.

Additionally, even if the affidavits were admissible, judicial consideration of them
would be of no avail to thedefendant. Thejury foreperson'soral report that the jury was deadl ocked
and the special verdict form reflecting no verdict on Count One plainly establish that the jury was
deadlocked. The law of this state is well-settled that after ajury has been discharged from court, it
may not be reassembl ed to amend, correct or impeachitsverdict. See, e.q., Clark v. State, 170 Tenn.
494, 500, 97 S.W.2d 644, 646 (1936); Statev. Green, 995 SW.2d 591, 606-614 (Tenn. Crim. App.
1998), perm. app. denied (Tenn. 1999). The sound rationale for thisrule is that once the jury has
been discharged, its members have been separated from the trial court and are subject to outside
contacts; thus, further action involving the fate of the accused would be improper. See Green, 995
SW.2d at 612-13.

In the present case, the gathering of affidavits of some of the jurorswas, in practical
effect, an attempt to reassembl e the jury for purposes of impeaching the prior report of a deadlock
on Count One. Obviously, by this point the jury was separated from thetrial court and subject to
outside contacts. Under our precedent, "reassembly” and "impeachment" were impermissible. As
such, the prior report stands, and it constitutes "manifest necessity” for the trial court's grant of a
mistrial. Because the grant of amistrial in a case of manifest necessity does not implicate double
jeopardy concerns, the defendant is not entitled to relief on thisissue.

Finding no error requiring reversal, we affirm the judgment of thetrial court.

JAMES CURWOOD WITT, JR., JUDGE
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